

INTRODUCTION

Under the clear terms of the San Francisco Charter (“Charter”), the San Francisco Ethics Commission (“Commission”) lacks the power to try title to elected office on the issue of alleged violations of state-law residency requirements.  The Charter wisely defers to state substantive and procedural law on this question.  The parallel quo warranto action that San Francisco is pursuing in state court provides the exclusive means to try title to elective office.  Recognizing this, the Mayor, for transparent political reasons, resorts to the artifice of re-labeling this proceeding as one for “official misconduct,” even though the issues and remedy are identical to the parallel quo warranto proceeding and the Charter excludes residency issues from its definition of “official misconduct.”  However characterized, the Commission lacks subject matter jurisdiction to hear this matter.  Supervisor Jew respectfully requests that the Commission exercise its power to dismiss this matter. 

ARGUMENT
A.
Administrative Agencies May Not Exceed Their Legal Powers

As a threshold matter, Mayor Newsom argues that the Ethics Commission lacks discretion to dismiss the claims against Supervisor Jew on the grounds that, once the Mayor initiates proceedings pursuant to Charter Section 15.105(a), the Commission has a mandatory duty to conduct a hearing.  (Opposition at 3:18 – 4:17).  Upending recognized principles of subject matter jurisdiction, the Mayor argues “the Charter does not give the Commission the authority to dismiss the charges on legal or jurisdictional grounds.” (Opposition at 4:14-16).  In effect, the Mayor argues that, regardless of the Charter, the Mayor may confer subject matter jurisdiction on the Commission by fiat.


However, administrative agencies are creatures of the legislature and have no powers beyond those delegated them by the legislature.  Victor Valley Transit Authority v. WCAB (2000) 83 Cal. App. 4th 1068, 1072; First Indust. Loan Co. v. Daugherty (1945) 26 Cal. 2d 545, 550 (the acts of an agency must not exceed the scope of its enabling act).  An administrative agency’s actions that exceed ''the powers conferred upon it by law” are void.  Ferdig v. State Personnel Bd. (1969) 71 Cal. 2d 96, 104.  Even ministerial officers must exercise enough discretion and judgment to determine whether facts exist which authorize them to act.  Holley v. Orange County (1895) 106 Cal. 420, 424-425.

  Supervisor Jew argues that under the plain, unambiguous language of the Charter, and in accordance with applicable legal principles, the Commission lacks subject matter jurisdiction to conduct proceedings on the issue of Supervisor’s Jew’s residency qualifications to hold office, the sole issue before the Commission.
  Lacking the requisite subject matter jurisdiction, the Commission is empowered to, and must, dismiss these proceedings.

B.
The Mayor’s Argument that San Francisco Has Absolute Authority is Incorrect


The Mayor argues that as a Charter City, San Francisco has “plenary authority” over the election and removal of elected officials (Opposition at 5:3-9), and that the city has “full autonomy” to suspend and remove officials engaged in “official misconduct.” (Opposition at 5:15-25).  This maximalist argument fails to acknowledge relevant constitutional and Charter provisions limiting San Francisco’s power in this area.  

Charter cities derive their powers from the California Constitution.  Section 5(a) of the Constitution states “[i]t shall be competent in any city charter to provide that the city governed thereunder may make and enforce all ordinances and regulations in respect to municipal affairs, subject only to restrictions and limitations provided in their several charters and in respect to other matters they shall be subject to general laws.” (Emphasis added).


Article XIII of the Charter, entitled “Elections,” unambiguously limits the power of the City and County of San Francisco.  The first section thereof, entitled “City and County Elections,” states “[t]he Board of Supervisors shall adopt an Elections Code consistent with the provisions of this Charter.  Where not otherwise provided by this Charter or by ordinance, all City and County elections shall be governed
 by the provisions of applicable state laws.” (Emphasis added). Charter § 13.100.  
Charter § 13.110(e) states “[e]ach member of the board of supervisors . . . shall be elected by the electors within a supervisorial district, and must have resided in the district in which he or she is elected for a period of not less than 30 days immediately preceding the date he or she files a declaration of candidacy for the office of supervisor, and must continue to reside therein during his or her incumbency, and upon ceasing to be such resident shall be removed from office.”  The language is mandatory but is silent on the process of removal.  Nor does the Charter define “residency,” nor even specify who has the power to remove an elected officer for alleged residency violations.
 

In these circumstances, as the Attorney General highlighted in his opinion granting quo warranto, these unaddressed issues are “governed” by applicable state law under the terms of the Charter, which the Attorney General interpreted to mean quo warranto.  The Mayor’s assertion that Supervisor Jew’s argument results in partial repeal by implication of Charter Section 15.105, (Opposition 10:11-14), and impermissibly adds terms to Charter Section 13.110(e), (Opposition 10:23-26), is incorrect.  Supervisor Jew’s argument does no such thing.  Rather, the clear, unambiguous language of the statute compels the conclusion that the Charter specifically defers to state substantive and procedural law on residency issues.

C.
Limiting Local Political Control over Residency Questions Reflects State Interest in Impartial Decision-Making Relating to Qualifications for Elected Officials

The Mayor argues that the City would not restrict its own powers to remove officials on residency grounds (Opposition at 6:1-5), that such an interpretation would leave the City “totally powerless” to enforce its residency requirements and at the mercy of the Attorney General and the quo warranto process (Opposition at 6:7-11), and that any delay removing Supervisors suspected of residency violations would place the “Board of Supervisors under a cloud of illegitimacy, and leave the residents of the affected district without true representation on the Board.” (Opposition at 6:12-17).  Of course, this argument cuts both ways, for if the Mayor acts improperly, and summarily suspends without a hearing an elected official who in fact has fully complied with the residency requirements, the Mayor has usurped the office in question, and every legislative act of the Mayor’s designated substitute is illegitimate, and the voters are deprived of their chosen representative. 

“Residence . . . is a most elusive and indeterminate term,” Briggs v. Superior Court (1947) 81 Cal.App. 2d, 240, 245,  and the quo warranto procedure provides a “plain, speedy and adequate,” method of determining title to an elective position, Klose v. Superior Court (1950) 96 Cal.App.2d 913, 915, 925,  that removes local political calculations from the process, ensures that a prima facie case is made before the proceeding begins, and incorporates the full panoply of procedural and evidentiary rights to guarantee that a full and fair hearing is conducted that comports with due process on this critical issue.  See Freedman v. Maryland (1965) 380 U.S. 51 (the fact that judge and the judicial process are involved implies a high level of procedural due process).  The process protects the political institutions, safeguards the due process rights of the official, and also protects the fundamental right of the voters to be represented by the officers of their choosing.

Setting boundaries on the power of local authority to determine state residency issues for elected officers and to summarily suspend a supervisor without a hearing rationally removes political gamesmanship from a complex and fact-intensive inquiry that strikes at the core of our representative system of government.  State law, the quo warranto process, and the Charter, embody the sensible view that assertions and charges must be proven before the electors are deprived of their duly-elected representatives.  Supervisor Jew vigorously denies the Mayor’s charges of non-residency, and from his perspective, his office has been usurped by the Mayor and his hand-picked replacement.  This is the true cloud over the Board of Supervisors.

D.
If San Francisco Shares Power with the State over Residency Determinations, its Power Does Not Include the Right to Try Title to Office

The Mayor asserts, without textual authority, that the City shares power with the state to remove elected officers for alleged residency violations.  However, such concurrent authority, if it exists, cannot include the power to try title to office by means of “official misconduct” proceedings under Charter § 15.105.  As Supervisor Jew has argued, the Charter limits San Francisco’s authority to conduct this type of proceeding on residency questions because (1) it clearly excludes alleged residency violations from the definition of “official misconduct,” and (2) unambiguously provides that state law controls removal proceedings on residency grounds.

Moreover, a Charter city is subject to state law that preempts local law if there is conflict between the local and state law and the legislated issue is of statewide concern. See, e.g., Cawdrey v. City of Redondo Beach (1993) 15 Cal. App. 4th 1212.  Because it implicates qualifications for elective office, and affects voters’ rights, the procedure by which elected officials are removed for alleged violations of residency requirements is a matter of statewide concern.  Furthermore, there is a clear conflict between the “official misconduct” proceedings before the Ethics Commission and the state quo warranto action, in that (1) quo warranto proceedings are the exclusive means for trying title to elective office in California, see infra,  and (2) formal findings of fact by the Commission on the issue of residency would have a preclusive effect on the quo warranto proceeding under principles of res judicata.  See infra.  Under these facts, state law preempts these proceedings before the Ethics Commission.

E
The Mayor’s Argument that Quo Warranto is Not the Exclusive Remedy to Try Title to Office is Incorrect

The basis rule is that “’[i]n the absence of constitutional or statutory regulations providing otherwise, quo warranto proceedings are the only proper remedy in cases in which they are available . . .’”  San Ysidro Irrigation District v. Superior Court (City of San Diego) (1961) 56 Cal.2d 708, 714-15. (Emphasis added).  Applications for quo warranto “usually involve[] a direct challenge to the right of a current officeholder to hold a particular office, usually on the grounds that he or she failed to meet, or has failed to continue to meet, one or more of the required qualifications for the office, such as one imposing a residency requirement for it.”  73 Op. Atty. Gen. Cal 197 (1990); 79 Opp. Atty. Gen. Cal. 21 (1996); 82 Op. Atty. Gen. Cal 78 (1999); Nicolopulos v. City of Lawndale (2001) 91 Cal.App.4th 1221, 1226 (quo warranto is “sole remedy” of official ousted from office due to nonresidency); Klose v. Superior Court (1950) 96 Cal.App.2d 913.  The Mayor argues that quo warranto is an exclusive judicial remedy, but the cases cited in support of this contention do not support such a narrow interpretation.
  

The case of Citizens Utilities Co. of California v. Superior Court (1976) 56 Cal.App.3d 399 is inapposite because in that case the Court, citing the rule that “the availability of other remedies does not preclude the statutory proceedings in the nature of quo warranto,” Id. at 405, found that the remedies provided by the Public Utilities Commission and the quo warranto proceeding did not conflict, so the statutes were not inconsistent.  The facts of the instant matter differ materially from those in Citizens Utilities Co.  In both the quo warranto proceeding and the Ethics Commission proceeding, the central, critical issue is whether Supervisor Jew satisfied the residency requirements under the Charter.  The factual issues are identical, the operative definition of residency is identical, and the ultimate sanction, removal from office, is the same.  

The Mayor admits the factual issues are identical by seeking to import the discovery from the quo warranto proceeding into the Ethics Commission proceeding.
  (Opposition at 14:22 – 15:2).  Due to the near identity of facts and claims, under principles of res judicata, the final resolution and determination of factual issues and claims in either forum will have a preclusive effect on the proceedings in the other forum.
  See, e.g., Clark v. Lesher (1956) 46 Cal.2d 874, 880-81; Castillo v. City of Los Angeles (2001) 92 Cal. App. 4th 477, 481-483 (issue preclusion based on prior administrative adjudication of same issue applied to preclude relitigation in subsequent civil lawsuit).  If the Ethics Commission proceeding concluded first, the preclusive effect on the concurrent trial court action would improperly curtail the statutory quo warranto proceeding.
  See, e.g., Domestic & Foreign Pet. Co., Ltd. v. Long (1935) 4 Cal. 2d 547, 562.  Simply re-labeling a claim of non-residency as “official misconduct” does not alter the fundamental identity of the claims and issues in both proceedings, and does not alter the inescapable conflict between the quo warranto statute and Mayor’s interpretation of the Charter.  

F.
The Commission Proceedings Violate Supervisor Jew’s Due Process Right to an Impartial Decision Maker

The Mayor states that Supervisor Jew is “entitled to limited due process in this proceeding” (Opposition at 15:12), and that even if Supervisor Jew “were entitled to full procedural due process protections, ‘the standard of impartiality required at an administrative hearing is less exacting than that required in judicial proceedings.’ [Citation omitted].” (Opposition 15:18-21).  The Mayor also asserts that public expressions by sitting Supervisors that Supervisor Jew should resign from the Board, and which demonstrate solidarity with the Mayor’s decision to suspend and replace Supervisor Jew, are harmless. (Opposition at 17:1-22). 

The California Constitution provides that ''[a] person may not be deprived of life, liberty, or property without due process of law or denied equal protection of the laws.'' Cal. Const., Art. I, § 7.  This provision has been held to be identical in scope and purpose to the due process provision of the Fourteenth Amendment to the United States Constitution.  Kruger v. Wells Fargo Bank (1974) 11 Cal. 3d 352, 366-367.  Administrative agencies are subject to constitutional due process requirements. Id.; see also Hannah v. Larche (1960) 363 U.S. 420, 442   (procedural due process principles apply to administrative proceedings that are adjudicative in nature).  Moreover, the California Supreme Court has held that freedom from arbitrary adjudicative procedure is a substantive element of liberty, and that individuals always have a due process liberty interest both in fair and unprejudiced decision making and in being treated with dignity.  People v. Ramirez (1979) 25 Cal. 3d 260. 

1.
The City Attorney’s Dual Role as Legal Advisor to the Commission and the Board of Supervisors and Advocate before the Commission and Board of Supervisors Violates Due Process

The fact that an attorney for a party in an administrative hearing is also the legal advisor to the adjudicative decision-maker violates the separation of functions requirement and raises the probability of actual bias.  In Quintero v. City of Santa Ana (2003) 114 Cal.App.4th 810, 816-18, the court reversed the administrative judgment of a local agency on the grounds that the lawyer, a deputy city attorney, advocating for the prevailing party had also previously acted as an advisor to the adjudicative decision maker in other cases, although the lawyer was not acting in such a dual capacity in the matter before the Court.  The Court held that the adjudicative body should not have allowed its legal advisor to act as an advocate before that same board, because it created the substantial risk that the board’s judgment was influenced in favor of the party represented by its legal advisor.  This satisfied the probability of actual bias standard, and violated the other party’s due process right to a fair hearing.


The San Francisco City Attorney is the legal advisor to the Ethics Commission.  Charter § 15.102; San Francisco Ethics Commission By-Laws, Article V, Section 4.  The City Attorney also acts as legal counsel to the Board of Supervisors.  Charter § 6.102.  The City Attorney is advocating on behalf of the Mayor’s office in this proceeding before the Ethics Commission and the Board of Supervisors.  Under Quintero, this creates the substantial risk that the Commission and the Board of Supervisors will be influenced in favor of the Mayor’s office due to their representation by the City Attorney, and raises the probability of actual bias.  Supervisor Jew’s due process right to an impartial decision maker is violated under these circumstances.

2.
Public Expressions by Decision Makers Indicating Prejudgment of Facts Violates Due Process when the Decision Maker Votes on the Issue 
Public statements by the decision maker revealing that the facts have been prejudged violates a party’s due process rights to a fair hearing.  In Nasha L.L.C. v. City of Los Angeles (2004) 125 Cal.App.4th 470, a member of the planning commission who publicly attacked a proposed project pending before the commission violated the “unacceptable probability of actual bias” standard by subsequently voting against the project.  The court held that the developer’s due process right to an impartial decision maker was violated by the participation of the commissioner in the vote while having prejudged the facts of the matter.

The Mayor asserts that public comments in the press by, among others, Supervisors Peskin, Ammiano, and McGoldrick that Supervisor Jew should resign, is damaging the institutions of the City, and is a flight risk, and public appearances by several supervisors showing their solidarity with the Mayor when he suspended Supervisor Jew and appointed his replacement, are merely harmless expressions of opinion, benign manifestations of “shock and dismay” against Supervisor Jew.  (Opposition at 17:10-20).  But these statements and actions by the ultimate decision makers in this matter seriously call into question their impartiality on the central question that will be put to them, and on which they will ultimately vote, namely, whether Supervisor Jew should be removed from Board of Supervisors.  Under the guidance of the Nasha L.L.C. case, these facts satisfy the probability of bias standard, and violate Supervisor Jew’s due process right to an impartial decision maker.

CONCLUSION

For the foregoing reasons, Supervisor Jew respectfully requests that the Commission dismiss these proceedings.
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� In addition, Commission regulations relating to probable cause hearings mandate that “[i]f the Commission concludes that there is reason to believe that a respondent violated State law, the Commission shall not schedule a probable cause hearing on the allegations of violations of state law,” and “no further action shall be taken on the complaint.”  San Francisco Ethics Commission, Regulations for Investigations and Enforcement Proceedings, Regulation VII(B)-(C).  Because the Charter does not define the term “residency,” and Charter § 13.100 explicitly defaults to state law on this issue, this entire proceeding turns on the allegation that Supervisor Jew violated state-law residency qualifications.  The Commission must dismiss this proceeding on this basis as well. 


� The word “govern” is defined, in part, as “[t]o make and administer the public policy and affairs of; exercise sovereign authority in,” “[t]o control,” and “[t]o exercise political authority.”  American Heritage Dictionary (2nd ed. 1976).


� If, as the Mayor argues, the Charter intended to grant San Francisco plenary power over the issue of residency, it is logical to conclude the Charter would not defer to state law, but would clearly articulate the Mayor’s authority to remove under § 15.105, as it does in numerous other provisions.  See, e.g., Charter §§ 15.100 (Ethics Commission), 4.105 (Planning Commissioners), 4.106 (Board of Appeals), 4.110 (Health Commission), 4.111 (Human Rights Commission), 4.112 (Public Utilities Commission), 4.113 (Recreation and Parks Commission), 4.115 (Airport Commission), 4.117 (Entertainment Commission), 4.119 (Commission on the Status of Women), § 4.121 (Building Inspection Commission), 4.133 (Taxi Commission), 7.102 (Juvenile Probation Commission), 8A.102 (Director of Municipal Transportation Agency), 5.102 (City Museums), 15.106 (War Memorial and Performing Arts Center).  Or at least the Charter would specifically grant removal authority to someone, as it specifically does in §§ 4.108 (Fire Commission), 4.109 (Chief of Police), 4.116 (Parking and Traffic Commission), 4.118 (Commission on the Environment), 4.120 (Commission on Aging), 8.102 (Library Commission), 5.103 (Arts Commission).  The Charter intentionally does neither.


 


� Quo warranto is the exclusive method of trying title to an elective office.  It does not preclude other actions, such as criminal proceedings, that do not try title but may also have the ultimate effect of removing an elected officer.


�  The Mayor’s renewed request to utilize the discovery procedures from the court quo warranto must be denied because, inter alia, it violates the Charter.  Ethics Commission Regulation XI states that parties “shall be entitled to pre-hearing discovery in accordance with the provisions of California Administrative Procedure Act, Government Code, Title 2, Division 3, Part 1, Chapter 5, section 11500 et seq.”  Absent specific statutory authorization to utilize the Civil Discovery Act, civil court discovery procedures do not apply to administrative proceedings.  Romero v. Hern (1969) 276 Cal. App. 2d 787, 790.


� The Mayor’s claim that the Attorney General “expressly recognized the official misconduct proceeding as valid under the City Charter” is  inaccurate.  (Opposition 13:16-17).  Because the Mayor’s Written Charges included superfluous reference to state and federal criminal proceedings against Supervisor Jew, the Attorney General believed the Ethics Commission proceedings concerned “among other things, Defendant’s residency outside the District.” Attorney General Opinion, p. 3. (Emphasis added).  The Attorney General ruled the residency issue should proceed in quo warranto, and presumably left the “other things” to the Commission.


� The Mayor appears to suggest that claim preclusion does not apply because a judgment of removal by the Commission includes a statutory disqualification penalty.  (Opposition at 14:1-8).  This misconstrues the doctrine of claim preclusion, which focuses on whether the same cause of action, identified by the substantive right violated or the harm suffered regardless of the name given it or the relief sought, was previously litigated.  See, e.g., Gamble v. General Foods Corp., 229 Cal. App. 3d 893, 899.
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