FEBRUARY 1, 2007 CHANGES TO THE DISTRICT ATTORNEY’S GUIDELINES FOR PRETRIAL DIVERSION ELIGIBILITY
What is the Pretrial Diversion Program?

The San Francisco Pretrial Diversion Program allows some first-time misdemeanor offenders sentencing alternatives such as anger management classes, parenting classes, and substance abuse treatment programs. The program is designed to take some misdemeanor cases that don’t merit jail time or judicial review out of the criminal justice system.  Three of the nine Bay Area county District Attorneys have authorized a pretrial diversion program.  

Changes to the Pretrial Diversion Program

The District Attorney reviews the guidelines every year, as required by the Penal Code.  After DA Harris took office, a series of initial changes were made to the guidelines, establishing a number of crimes as ineligible for diversion, including hate crimes, elder abuse, sexual exploitation of a child and distribution of child pornography.  The first group of changes went into effect in 2005.
In 2006, after an extensive review of cases that were going to pre-trial diversion, the DA noted a series of continuing problems, in particular that cases involving violence were still going to pre-trial diversion.  In August 2006, the DA’s office initiated a series of discussions with the courts and the Public Defender’s office regarding the cases of violent people who were being sent to pre-trial diversion.

Changes DA Harris Is Proposing

DA Harris believes that violent people should not be sent to pre-trial diversion.   Her new guidelines make the following crimes ineligible for the program:

Offenses that will no longer be eligible for diversion under the new guidelines:

                     Penal Code Section

Crime

	273(a)(b)
	Beating children and child endangerment

	§ 273(d)
	Causing physical trauma to children

	§ 314
	Intentional sexual exposure

	§ 243 (b)
	Physical assault against a police officer


DA Harris strongly supports the Pre-Trial Diversion Program and believes it is a good course of action for certain cases. 

A significant number of cases will remain eligible for diversion including:


         Penal Code Section

Crime

	490.5
	Shoplifting

	594
	Minor property damage

	647
	Drunk in public


The new guidelines will go into effect February 1, 2007, and will make an estimated 75 defendants ineligible for pretrial diversion.  In fiscal year 2005-2006, 659 cases were referred to Pretrial Diversion.  There are more than 6,000 misdemeanor cases handled in San Francisco’s courts every year.  
Examples of cases that represent abuse of Pretrial Diversion 
These cases went through the SF Superior Court in the last 6 months:

1. After getting a restraining order against the defendant, an 81-year-old woman was accosted in a stairwell.  The defendant twisted her arm behind her back, causing visible bruising.  Two assaults and batteries were committed over a three-month span while the restraining order was in effect.  Sent to diversion over the DA’s objection.

2. An immigrant taxi driver was beaten by three passengers after they got out of the cab and disagreed over the fare.  The three repeatedly punched the driver and continued to punch him after he fell to the ground.  Sent to diversion over the DA’s objection.

3. A neighbor threatened to kill his neighbor while brandishing a meat cleaver.  Sent to diversion over the DA’s objection.

4. A landlord secretly videotaped a female tenant over a period of a year (multiple videos were generated) while she was changing clothes and going to the bathroom.  Sent to diversion over the DA’s objection.

Victims in all these cases suffered physical harm and/or emotional trauma.  The DA believes the offenders should be held accountable.  The DA’s office has also increased the number of trials for misdemeanor and quality-of-life offenses, taking 85% more cases to trial in 2006 than in 2003.

Referring cases to Pretrial diversion has the following effects:

· No record of prosecution or conviction.  If the offender commits a new crime, the offense that was sent to diversion cannot be used as a prior.

· No finding of guilt.

· Reduced supervision of defendants (no probation or judicial review).

· No custodial accountability (no jail time or Sheriff’s Work Alternative Program)

· Standard requirement is 25 hours of community service or counseling.

· For crimes against children, people who are convicted and put on probation must complete meaningful parenting education and drug and alcohol treatment, and parents are monitored by probation. 

PAGE  
1

